BOARD OF SUPERVISORS

Brown County

305 E. WALNUT STREET

P. O. BOX 23600
GREEN BAY, WISCONSIN 54305-3600 LAND CONSERVATION SUBCOMMITTEE
PHONE (920) 448-4015 FAX (920} 448-6221 Norbert Dantinne, Jr., Chair

Dave Kaster, Vice Chair
Bemie Erickson, Dave Landwehr, Tom Sieber
Citizen Rep: Vacant

LAND CONSERVATION SUBCOMMITTEE

Monday, October 16, 2017
5:30 PM (PD&T to follow)
Raom 200, Northern Building
305 E. Walnut St., Green Bay

NOTICE IS HEREBY GIVEN THAT THE COMMITTEE MAY TAKE ACTION ON
ANY ITEMS LISTED ON THE AGENDA

** NOTE TIME - Please Bring Budget Book**
(COMBINED BUDGET & REGULAR MEETING)

** please Note: The numbering restarts for non-budget items so it’s listed correctly on the
County Board of Supervisor's agenda.

. Call Meeting to Order.
Il.  Approve/Modify Agenda.
.  Approve/Modify Minutes of September 25, 2017.

Comments fram the Public on Budget Items
**BUDGET REVIEW™**

Comments from the Public on Budget Items

REVIEW OF 2018 DEPARTMENT BUDGET
1. Land and Water Conservation — Review of 2018 department budget.

**NON-BUDGET ITEMS**

Comments from the Public on Non-Budget Items

1. Open Positions Report.

Other

2. Such Other Matters as Authorized by Law.
3 Adjourn.

Norb Dantinne, Jr., Chair

Notice is hereby given that action by the Committee may be taken an any of the items which are described or listed in this agenda.

Please take notice that it is possible additional members of the Board of Supcervisors may attend this meeting, resulting in a2 majority or
quorum of the Board of Supervisors. This may constitute a meeting of the Board of Supervisors for purposes of discussion and
information gathering relative to this agenda.



PROCEEDINGS OF THE BROWN COUNTY
LAND CONSERVATION SUBCOMMITTEE

Pursuant to Section 18.94 Wis. Stats., a regular meeting of the Brown County Land Conservation Subcommittee was
held on Monday, September 25, 2017 in Room 200, Northern Building, 305 E. Walnut 5t., Green Bay, WI

Present: Supervisors Norbert Dantinne, Dave Kaster, Dave Landwehr, Bernie Erickson, Tom Sieber

Vacant:

Citizen Rep

Also Present:  County Conservationist Mike Mushinski, Engineering Technician Dave Wetenkamp,

Deputy Corporation Counsel Greg Gerbers and other interested parties

Call Meeting to Order.
The meeting was called to order by Chairman Dantinne at 6:00 p.m.
Approve/Modify Agenda.

Moaotion made by Supervisor Kaster, seconded by Supervisor Erickson to approve. Vote taken. MOTION
CARRIED UNANIMOUSLY

Approve/Modify Minutes of August 28, 2017.

Motion made by Supervisor Sieber, seconded by Supervisor Landwehr to approve. Vote taken. MOTION
CARRIED UNANIMOUSLY

Communication

1. Communication from Supervisor Dantinne re: To have Mike Mushinski at Land Con look into

appointing a Citizen-at-Large to Land Con from Farm Bureau. Referred from September County Board.

Dantinne informed they talked about this at the Farm Bureau meeting. Mushinski informed, Wis. Stats.
Chapter 92 - Soil and Water Conservation and Animal Waste Management, under {1) Creation;
Membership (1)(b} 4. The County Board may appoint to the Land Conservation Committee up to 2
members who are not members of the County Board. Farm Bureau President Stan Kaczmarek informed
that he would be more than happy to serve on this committee.

Deputy Corporation Counsel Greg Gerbers stated that annotations in the statutes make it clear that it's
the County Board's responsibility to make those appointments and not the County Executive.

Motion made by Supervisor Erickson, seconded by Supervisor Kaster to appoint Stan Kaczmarek to the
Land Conservation Subcommittee for a term of 2 years. Vote taken. MOTION CARRIED UNANIMOUSLY

Land Conservation Department
2.

Open Positions Report.

County Conservationist Mike Mushinski informed that they continue to look for funding for the open
Agronomist position.

Motion made by Supervisor Sieber, secanded by Supervisor Landwehr to receive and place on file. Vote
taken. MOTION CARRIED UNANIMOUSLY

An Ordinance Amending Subsection 26.11(4) of Chapter 26 of the Brown County Code of Ordinances.
Referred from September County Board.



Brown County Land Conservation Subcommittee — September 25, 2017

One of the things Deputy Corporation Counsel Greg Gerbers did after their last discussion was look back
at the statutory history, Section 92.16 because there was a real question as to what this actually states.
There was an Attorney General opinion from 1988 saying that this only applied to the unincorporated
areas of the county. He looked at the statute back then and the thing that struck him was the word town
was not included there as someone who could pass one of these ordinances at the time. In 1993 the
statute was amended to include town as somecne who could pass a local ordinance setting setbacks.
When he looked at the addition of town the question because whether or not the legislature intended
these to be only handied by a city, village, town or whether the county had any authority there at all.
The Attorney General's opinion in 92.11, the legislature very specifically said the county statute would
apply to all areas regardless of whether or not there was a different ordinance or governing body. When
it came to this particular statue they said, the legislature had the opinion of including that language but
didn’t and the non-inclusion of that had to be for a reason and that’s why it only applied to
unincorporated areas. Then the legislature came 5-years after that and adds the word towns as
someone who can pass one of these. It was his opinion that county doesn’t have the ability to set a
setback; this was completely on the towns, villages and cities. There was a question for him as far as
statutory construction; there was a rule that says that every word within a statute had to have meaning
in it. The question was why is the word county still included in that statute? Where would they ever
have any authority based on the Attorney General's opinion? In talking about it within his office, he
proposed to go to the Attorney General’s office and ask for clarification on it but that could take a year
to get that answer. His opinion as of right now, the county really doesn’t have any authority to even
enforce a setback that those powers had been delegated to the cities, villages and towns and even if
they don’t have them on the books then that kicks back to the states to ATCP 51.12 which was 350°.

Landwehr stated they had people apply for variances that came before this committee and then to the
full board. If they were going to do like they did on most of their zoning and leave it to the
municipalities, while also striking it from the ordinance, would applicants have to go to their town,
village or such for a variance? Gerbers responded for the variance, they would have to go to the
authority that set the setback.

Dantinne questioned, if the ordinance was thrown out and someone went and asked for a variance with
a town but the county was still in charge of the manure spreading and all the rest that went along with
it, where did the county get the kick at the cat? Gerbers responded that when it came to all of the
spreading, facility sitings, all those things are under a different statute and this opinion was very specific
to manure storage facilities.

Kaster questioned if the incorporated areas had something to say about it, why did the state have
setbacks in their statutes? Gerbers stated it was administrative code and in the 2™ sentence of the
statute required ATCP to set rules, which would be defaults for them to look at.

In response to Erickson and Dantinne’s comments, Gerbers recommendation would be to not touch the
setback language at all and seek clarification before they take a position.

Motion made by Supervisor Erickson, seconded by Supervisor Sieber to leave the ordinance as is at 250
setback and direct Corporation Counsel to get clarification from the state. MOTION WITHDRAWN

Sieber believed everyone was used to coming to Land Con for a variance, if the county didn’t have the
authority to grant a variance, what guidance would Gerbers give Mushinski? Gerbers stated that right
now his best advice would be to keep doing what they were doing until they got clarification. They ran
into the problem where there’s not supposed to be extra words in the statute and the county is still in
there. So there had to be somewhere where the legislatures intending the county to have authority.
Sieber stated right now the county had an ordinance of 250’ and the state had an ordinance of 350, if
someone built a manure pit 250’ away which is a violation of the state ordinance but fit the county
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ordinance, which we might not have any jurisdiction over, what is going to happen to the manure pit?
Gerbers responded that with the way the administrative code was written, it allowed for a lessor area by
a municipality, county, city, etc. There was nothing wrong with the 250’ vs 350°. The county’s 250" was in
place before ATCP came through with the 350’ so they wrote in that if you had a lessor variance in there
that was a local decision they made. They had this timeframe of them adding towns in as they went
without striking counties out. It was one of those rare legal jigsaw puzzles that you had to put a lot of
pieces together to get a complete picture.

Mushinski stated that Kewaunee County did not have a distance in their ordinance but the townships
varied from 1,320’ in West Kewaunee down to 10’ in Anhapee. There was a huge difference in setbacks
between those local townships in Kewaunee.

Sieber respected the opinion but he felt if they struck the language it would just go to the state and then
notify the towns, villages and cities that it was the county’s opinion they had no authority to do this and
if they wanted a setback they had to put it in place themselves. Gerbers interjected stating that his
recommendation wasn’t that they strike it at this point, that they leave it as is and keep doing what they
were doing until they got clarification. It was his opinion that it will probably come down to the point
where they don’t have that authority. Sieber felt if it was Gerbers feeling that the county didn’t have
authority, he'd recommend striking it to clean it up and if the state came back and stated they could do
this, then they could put it back in.

Van Dyck agreed with Sieber, the Town of Ledgeview just passed their own ordinance. They could grant
a variance at county level but they will still have to go to the town and get a variance from their
ordinance. They had a conflict of two different bodies trying to set ordinances here for the same subject
matter. It was easier to clean it up by getting rid of it and letting the towns know. Depending upon the
township and the municipality you have differing situations, some towns are so more rural. Let each of
the municipalities decide based on how their community was developing. If they deferred for a moment,
he felt there was some history here on where the 250' came from in the first place. He knew it matched
the 250 sethack from a well but it kind of came out of necessity and if the state had now put something
else in place, fet’s let them dictate what it was and why get in the middle of it?

Dave Wetencamp informed that after last month’s meeting, Van Dyck and he had a discussion about the
history of the ordinance and Brown County had an animal waste ordinance since 1986. He believed in
1989 there was a discussion about setbacks and other items came up so the ordinance was reviewed at
that time. That 250" setback came up as a result of the Wisconsin Well Code that stated manure storage
facility could not be constructed closer than 250° from a well and vice versa. They couldn’t have a well
constructed closer than 250" to an existing manure storage facility. The 250" alluded to the property line
as the setback from there. The thinking there was you would not have an impact on an adjourning
landowner if they wanted to construct a home with a well or put a well in on that property, they would
have the proper 250’ setback at that time. As Gerbers stated, over the years things changed and the
state finally put the 350’ in there for primarily larger farms, 500 animal units or more. It referenced any
existing ordinances that had setbacks, it recognized if they had a lessor distance that would still be
allowable and enforceable.

Van Dyck stated if you look at the whole ordinance there was also a 3’ setback, 3 vertical feet from
groundwater so the setback for a 10 millien gallon manure pit was only 3’ from your groundwater
source, he didn’t think that applied to the ordinance and it would go to the DNR to establish that.
Wetencamp informed that Chapter 26 also referenced design specifications and standards and those
standards had changed over the years as well and those separations had changed as well over the years
so they can not approve a storage facility without meeting current standards so even though the
ordinance may reference the 3', it would be a counter violation in another section of the ordinance that
stated it had to be according to these design specifications and standards which may be 5' or something
greater than the 3'. Gerbers stated to be clear they were only talking about setbacks from property lines
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with regard to this specific ordinance and not design. There were still requirements for designs, etc.

Erickson questioned if they chose not to have an ordinance, would this put hardship on the Land
Conservation Department. Mushinski stated no, everything else applied in the ordinance other than the
setback distance.

Sieber suggested an amendment to the proposed motion, to have Deputy Corporation Counsel send a letter
to all municipalities within Brown County stating that Brown County’s ordinance was off and reversed to
350’. Dantinne, Kaster and Erickson as well as Gerbers stated they were not certain about this so it was
suggested to leave it alone for now. Gerbers informed that one of the things that he did look at and one of
the reasons he felt they probably didn’t have that authority was that the other neighboring counties that he
locked at, no one else had a setback provision in their county ordinances that he could find. Those counties
included Outagamie, Kewaunee, Door, Calumet, Marinette and Manitowoc.

Sieber stated if they sent a letter to a town stating that the county’s 250" setback had been repealed and no
longer on the books, they did have the authority to set their own setback, seek legal counsel on the distance
and if they didn’t, it would revert to the states 350'. If they came back and rewrote it at 250, it still wouldn't
supersede anything the towns put on the books; their ordinance would still be over the county ordinance.
Based on the Attorney General opinion that was out there, the way it was right now, Gerbers stated that was
correct.

At last month’'s meeting there was a question about adjacent properties, whether it was a different property
owner or whether it was an adjacent parcel that they may still own, Sieber questioned if Gerbers looked into
it. Gerbers responded that it was not defined in the county ordinance by in ATCP they pull it out as having a
separate owner.

Motion made by Supervisor Erickson, seconded by Supervisor Sieber to eliminate the current ordinance
effective January 1, 2018 and direct staff to seek clarification on terminology from the Attorney General
and have Corporation Counsel send out a notice that the county is repealing their ordinance and if others
want their own setback they had the authority to do so. Vote taken. MOTION CARRIED UNANIMOUSLY

4. Director's Report:
a. Community Digester Feasibility Study-Update.

Mushinski informed that Dynamics was hired as their feasibility study vendor for the Community
Digester Project. In the meantime, the Public Service Commission had $20 million dollars that they
were going to award to a project to implement a nutrient recovery digester system in the state.
Dynamics along with 2 big producers in Brown County, about 22,000 cows, BioStar Organics and
Wisconsin Public Service WE Energies had their financial backer; we’re awarded $15 million of that
520 million to construct a digester nutrient recovery system in Southern Brown County. Dynamics
had estimated that about 200 million gallons of liquid manure will not be spread in the county,
about 5,780 Ibs. of phosphorus will be removed from watershed, 162 million gallons of clean water
will be produced, and 846 million BTUs of renewable gas will be produced. The feasibility study that
Public Service funded and they had an RFP and submitted. The timing worked out really well and it
looked like a project will actually come to fruition if everything lined up. It was a good start for
Dynamics and that group of producers to be awarded that $15 million grant. The study will continue
and was due to the county in December, they will then submit that to WPS and it will go to EPA.

Motion made by Supervisor Landwehr, seconded by Supervisor Sieber to receive and place on file. Vote
taken. MOTION CARRIED UNANIMOUSLY

b. NR 151-Targeted Performance Standards-Update.

Mushinski stated the NR 151 was their performance standards that the state had developed. They I } }



Brown County Land Conservation Subcommittee — September 25, 2017 5

Other

knew one issue in NE Wisconsin was liquid manure on shallow soils. These targeted performance
standards were going to look at pathogens. The sheet in the packet was broken down from soil
depths. If this went through spreading liquid manure could not be spread on shallow sails, it will
have a little impact in Brown County as they did have some little shallow areas but it would be
mainly impact Kewaunee and Door areas where they farmed really shallow soils. Producers could
apply manure to 2’ or greater, they just still had to follow another series of guidelines. There were
areas in Brown County that 3’ and 5’ area existed. When Nutrient Management Plans were done
and agronomists and farms were at work, they will have to address manure spreading on shallow
soils. It was really a pathogen, it had nothing to do with nitrate so that’s how these requirements
were looked at and developed. The big thing was because of the karst area and the rapid transport
of groundwater that these standards were developed. Mushinski informed they had a public hearing
2 weeks ago in Green Bay and heard comments both ways, it was either too much or too little but
he felt it was a really good start to address the groundwater issues in NE Wisconsin.

Motion made by Supervisor Erickson, seconded by Supervisor Sieber to receive and place on file. Vote
taken. MOTION CARRIED UNANIMOUSLY

¢. Phosphorous Multi-Discharger Variance Participation.

Mushinski informed that this was talked about a few months ago. This related to when the point
sources selected the multi-discharger variance as part of their permit process; it was a phosphorus
reduction variance. The counties are involved and the funding came right from the point-sources to
the Land Conservation Department. Each year they were required to submit an application stating
they were interested in being involved. What the department needed was to have the committee
approve their participation and for the County Executive to sign it as part of the agreement. A
sample application was provided (attached).

Motion made by Supervisor Sieber, seconded by Supervisor Erickson to approve participation in
Phosphorus Multi-Discharger Variance. Vote taken. MOTION CARRIED UNANIMOUSLY

Such Other Matters as Authorized by Law. None.
Adjourn.

Motion made by Supervisor Sieber, seconded by Supervisor Kaster to adjourn at 6:40 p.m. Vote Taken.
MOTION CARRIED UNANIMOUSLY.

Respectfully submitted,

Alicia A. Loehlein
Recording Secretary

I



New Initiatives

Lower East- 9 Key Element Plan

Upper East -GLRI Grant

Phosphorous Multi-Discharger Variance (MDV}
Demonstration Farm Addition

Community Digester

Revenues
County Levy {$452,100 — 31%)
Federal Funding Sources (5577,515 — 39%)

o
o
o
o}
e}

Lower Fox Demo Farms - $103,271

EQIP Contribution Agreement $71,250
Pike Project NRDA via USFWS - $150,132
Plum-Kankapot Creeks - $80,489

Upper East - $172,373

State Funding Sources ($242,032 — 17%)
o SWRM -5190,394 {increase of 522,394 from budgeted amount)

o Wildlife Damage Claims & Abatement - $35,000

o Pike Project NRDA via DNR - $16,638
Permits and Fees, Sales ($124,421 — 8%)
Other Funding Sources {$71,638 — 5%}

m County Levy (31%)

u Federal Funding Sources (39%)

= State Funding Sources (17%)

u Permits & Fees (8%])

m Other Funding Sources (5%)




Expenses

Staffing ($853,895 - 58%)
Operation & Maintenance ($173,554 — 12%}
Contracted Services {555,500 — 4%)
o UWGB Pike Habitat Monitoring-54,500 (NRDA)
o UWEX Natural Resources Educator
Landowner Payments/Grant Expenditures ($341,938 — 23%)
Outlay 55,000+ (525,894 — 2%)
Transfer In (520,424 — 1%)

| Staffing {58%)

m Operation & Maintenance (12%)

m Contracted Services (4%)

® Landowner Payments/Grant Expenditures
(23%)

m Outlay $5,000+ (2%)

u Transfer In (1%)

Requested change to 2018 budget:

Increase State Grant Revenue (100.048.001.4302) 522,394
Decrease Land Owners Payment (100.048.001.5801)  (53,500)
Increase Qutlay Other $5,000+ (100.048.001.6110.100) 525,894



BOARD OF SUPERVISORS

Brown County

BROWN COUNTY
BOARD OF SUPERVISORS
PROPQSED BUDGETARY AMENDMENT REQUEST
(Please Submit to the County Board Office Five (5) Business Days Prior to the Budget Meeting)

Meeting Date:  October 16, 2017
Agenda No.:

Motion from the Floor

1 propose the following budgetary amendment:

Due to an overall net increase in state funding through the DATCP SWRM program, the Land & Water
Conservation Department would like to replace an existing vehicle with a new | ton pickup truck. This
vehicle is needed due to heavy equipment hauling needs in the Lower Fox Demonstration Farm Project,
Upper East and the Plum-Kankapot Creeks Project.

Fiscal Impact

Increase State Grant Revenue (100.048.001.4302) $22,394
Decrease Land Owners Payment (100.048.001.5801) ($3,500)
Increase Outlay Other $5,000+ (100.048.001.6110.100) $25,894
Signed:
District No.:
Verified by Staff:

(If applicable, see attached supporting documentation.)
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